UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
TYLER DIVISION
ALAN B. MARCUS, Individually and on
Behalf of All Others Similarly Situated,

§ Civil Action No. 6:13-cv-00736-RWS-KNM
§ (Consolidated)
§
Plaintiff,
CLASS ACTION
§
§
vs.
§
J.C. PENNEY COMPANY, INC., et al.,
§
§
Defendants.
§
§
NOTICE OF PENDENCY AND PROPOSED SETTLEMENT OF CLASS ACTION
TO:

ALL P ERS ONS WHO PURCHAS ED OR OTHERWISE ACQUI RED J. C. PENNEY COMPANY,
INC. (“JCPENNEY” OR THE “COMP ANY”) COMMON STOCK OR EXCHANGE -TRADED
CALL OPTIONS, OR WHO SOLD EX CHANGE-TRADED JCP ENNEY PUT OPTIONS
(“SECURITIES”), BETWEEN AUGUST 20, 2013 AND SEPTEMBER 26, 2013, INCLUSIVE

PLEASE READ THIS NOTICE CAREFULLY AND IN ITS ENTIRE TY. YOUR RIGHTS MAY BE
AFFECTED BY PROCEE DINGS IN THIS ACTION. PLEASE NOTE THA T IF YOU ARE A CLASS
MEMBER, YOU MAY BE E NTITLE D TO S HA RE IN THE PROCEE DS OF THE SE TTLEMENT
DESCRIBE D IN THIS NOTICE. TO CLA IM YOUR SHA RE OF THIS FUND, YOU MUS T S UBMIT A VALID
PROOF OF CLAIM AND RELEASE FORM POSTMARKED OR SUBMITTED ONLI NE ON OR BEF ORE
NOVEMBER 6, 2017.
A federal court authorized this Notice. This is not a solicitation from a lawyer.
This Notice of Pendency and Proposed Settlement of Class Action (“Notice”) has been sent to you
pursuant to Rule 23 of the Federal Rules of Civil Procedure and an Order of the United States District Court
for the Eastern District of Texas (the “Court”). The purpose of this Notice is to inform you of the proposed
settlement of this securities class action litigation (the “S ettlement ”) and of the hearing to be held by the
Court to consider the fairness, reasonableness, and adequacy of the Settlement. The Settlement res olves
the Class’s claims asserted against the Defendants. This Notice describes the rights you may have in
connection with the Settlement and what steps you may take in relation to the Settlement and this class
action litigation.
The proposed Settlement creat es a fund in the amount of Ninety -Seven Million, Five Hundred
Thousand Dollars ($97,500,000.00) in cash and will include interest that accrues on the fund prior to
distribution. Based on the information currently available to Plaintiffs and the analysis performed by their
damages consultant, it is estimated that if Class Members submit claims for 100% of the Securities eligible
for distribution, the estimated average distribution per security will be approximately $0.64 before deduction
of Court-approved fees and expenses. Historically, actual claims rates are less than 100%, which result in
higher distributions per security. Your actual recovery from this fund will depend on a number of variables,
including the number of claimants, the amount of JCPenney Sec urities you and they purchased or
otherwise acquired and sold, the expense of administering the claims process, and the timing of your
purchases, acquisitions and sales, if any (s ee the Plan of Allocation below for a more detailed description of
how the settlement proceeds will be allocated among Class Members).
The Defendants have denied and continue to deny specifically each and all of the claims and
contentions alleged in the Action. The issues on which the parties disagree include, but are not limited to:
(1) whet her the statements allegedly made or facts allegedly omitted were false or misleading, material, or
otherwise actionable under the federal securities laws; (2) whether any of the Defendants acted
intentionally or recklessly in making any alleged misstatements; (3) the extent to which t he various matters
that Plaintiffs alleged were mat erially false or misleading influenced (if at all) the trading pric e of JCPenney
Securities; (4) the extent to which the various allegedly adverse material facts that Plaintiffs alleged were
omitted influenced (if at all) the trading price of JCP enney Securities; (5) the extent to which external
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factors, such as general market conditions, influenced the trading price of JCPenney Sec urities; (6) the
effect of various market forc es influencing the trading price of JCPenney Securities; (7) the amount by
which the price of JCP enney Securities was allegedly artificially inflated (if at all); and (8) the appropriate
economic model for determining the amount by which the price of JCPenney Securities was allegedly
artificially inflated (if at all). Plaintiffs and Defendants do not agree on the average amount of damages per
security that would be recoverable if Plaintiffs were to have prevailed on each claim asserted. The
Defendants deny that they have violated the federal securities laws or any laws.
Plaintiffs believe that the proposed Settlement is a very good recovery and is in the best interests of
the Class. There were signific ant risks associated with continuing to litigate through trial, and if the
Defendants prevailed at trial, the Class would receive not hing. In addition, the amount of damages
recoverable by the Class was and is challenged by the Defendants. Recoverable damages in this case are
limited to losses caused by conduct actionable u nder applicable law, and had the Action gone to t rial, the
Defendants intended to assert that they have not violat ed the law, that they are not liable, and that any
losses of Class Members were caused by non -actionable market, industry, general economic or
company-specific factors.
Plaintiffs’ Counsel have not received any payment for their services in conducting this Action on
behalf of Plaintiffs and the members of the Class, nor have they been paid their litigation expenses. If the
Settlement is approved by the Court, Lead Counsel will apply to the Court for attorneys’ fees of up to
one-third of the settlement proceeds plus expenses not to exceed $950, 000.00, plus interest on such
amounts, all of whic h shall be paid from the Settlement Fund. If the am ounts requested by counsel are
approved by the Court, the average cost per security would be approximately $0.22. In addition, the
Plaintiffs intend to seek an amount not to exceed $12,000 in the aggregate for their time and expenses
incurred in representing the Class.
This Notice is not an expression of any opinion by the Court about the merits of any of the claims or
defenses asserted by any party in this Action or the fairness or adequacy of the proposed Settlement.
For further information regarding this Settlement you may contact: Rick Nelson, c/o Shareholder
Relations, Robbins Geller Rudman & Dowd LLP, 655 West Broadway, Suite 1900, San Diego, CA 92101,
Telephone: 1-800-449-4900. Please do not call any representative of the Defendants or the Court.
I.

NOTICE OF HEARING ON PROPOSED SETTLEMENT

A hearing (the “Settlement Hearing”) will be held on November 29, 2017, at 10:00 a.m., before the
Honorable K. Nicole Mitchell, United States Magistrat e Judge, at the United States District Court for the
Eastern District of Texas, William M. Steger Federal Building and United States Courthous e, 211 West
Ferguson Street, Room 353, Tyler, TX 75702. The purpose of the Settlement Hearing will be to determine:
(1) whether the Settlement consisting of Ninety-S even Million, Five Hundred Thousand Dollars
($97,500,000.00) in cash plus accrued interest on the Settlement Fund should be approved as fair,
reasonable, and adequate to the Class, which would result in this Action being dismissed with prejud ice
against the Released Persons as set forth in the Settlement Agreement dated June 14, 2017 (the
“Stipulation” or the “Settlement Agreement”); (2) whether the proposed plan to distribute the settlement
proceeds (the “Plan of Allocation”) is fair, reasona ble, and adequate; and (3) whether the application by
Lead Counsel for an award of attorneys’ fees and expenses should be approved. The Court may adjourn or
continue the Settlement Hearing without further notice to the Class.
II.

DEFINITIONS USED IN THIS NOTICE

1.
“Authorized Claimant” means any member of the Class who submits a timely and valid
Proof of Claim and Release form and whose claim for recovery has been allowed pursuant to the terms of
the Stipulation.
2.

“Claims Administrator” means the firm of Gilardi & Co. LLC.

3.
“Class” means all persons who purc hased or otherwise acquired JCP enney common stock
or call options, or who sold JCPenney put options, between A ugust 20, 2013 and S eptember 26, 2013,
inclusive (the “Class Period”). Excluded from t he Class are any current or former defendant and any current
or former director, officer, subsidiary and affiliate of JCP enney, or members of the immediate family of
current and former defendants, as well as any person, firm, trust, corporation, officer, director or other
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individual or entity in which any current or former defendant has a controlling interest, and the legal
representatives, affiliates, heirs, successors-in-interest or assigns of any such excluded party.
4.

“Class Member” means a Pers on who falls within the definition of the Class as set forth

5.

“Class Period” means the period from August 20, 2013 to September 26, 2013, inclusive.

6.

“Defendants” means JCPenney, Myron E. Ullman, III, and Kenneth H. Hannah.

above.

7.
“Effective Date” means the first date by which all o f the events and conditions specified in
paragraph 7.1 of the Stipulation have been met and have occurred.
8.

“Escrow Account” means the account controlled by the Escrow Agent.

9.

“Escrow Agent” means Robbins Geller Rudman & Dowd LLP or its successor(s).

10.
“Final” means when the last of the following with respect to the Judgment shall occur: (i) the
expiration of the time to file a motion to alter or amend the Judgment under Federal Rule of Civil Procedure
59(e) has passed wit hout any such motion having been filed; (ii) the expiration of the time in which to appeal
the Judgment has passed without any appeal having been taken; and (iii) if a motion to alter or amend is
filed or if an appeal is taken, the determination of that motion or appeal in such a manner as to p ermit the
consummation of the Settlement, in accordance with the terms and conditions of the Stipulation. For
purposes of this paragraph, an “appeal” shall include any petition for a writ of certiorari or other writ that may
be filed in connection with approval or disapproval of this Settlement, but shall not include any appeal which
concerns only the issue of attorneys’ fees and expenses or any Plan of Allocation of the Settlement Fund.
11.
“Judgment” means the judgment and order of dismissal with prejudice t o be rendered by
the Court upon approval of the Settlement, substantially in the form attached to the Stipulation as Exhibit B.
12.
“Lead Counsel” means Robbins Geller Rudman & Dowd LLP, 655 West Broadway, Suite
1900, San Diego, CA 92101.
13.
“Net S ettlement Fund” means the portion of the Settlement Fund t hat shall be distribut ed to
Authorized Claimants as allowed by the Stipulation, the Plan of Allocation, or the Court, after provision for
the amounts set forth in paragraph 5.4 of the Stipulation.
14.
“Person” means an individual, corporation, partnership, limited partnership, association,
joint stock company, estate, legal representative, trust, unincorporated association, government or any
political subdivision or agency thereof, and any business or legal entity and his, her or its spouses, heirs,
predecessors, successors, representatives, or assignees.
15.

“Plaintiffs” means the National Shopmen Pension Fund (“NSPF”) and David O’Connell.

16.

“Plaintiffs’ Counsel” means any counsel who have appeared for any of the Plaintiffs in the

Action.
17.
“Plan of Allocation” means a plan or formula of allocation of the Net Settlement Fund
whereby the Settlement Fund shall be distributed to Authorized Claimants aft er payment of expenses of
notice and administration of the Settlement, Taxes and Tax Expenses and such attorneys’ fees, costs,
expenses, and interest and other expenses as may be awarded by the Court. Any Plan of Allocation is not
part of the Stipulation and the Released P ersons shall have no responsibility or liability with respec t to the
Plan of Allocation.
18.
“Related P ersons ” means, with respect to the Defendants, each and all of their respective
present or former parents, subsidiaries, affiliat es, successors and assigns, and each and all of their
respective present or former officers, directors, employees, employers, attorneys, accountants, financial
advis ors, commercial bank lenders, insurers, reinsurers, investment bankers, representatives, general and
limited part ners and partnerships, heirs, executors, administrators, successors, affiliates, agents, spouses,
associates, and assigns of each of them or any trust of which any Defendant and/or their Related Persons
is the settlor or which is for the benefit of any Defendant and/or their Related Persons and/or member(s) of
his or her family and any entity in which any such Defendant and/or their Relat ed Persons has a controlling
interest.
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19.
“Released Claims” means any and all claims and c auses of action of every nature and
description whatsoever whether known or unknown, whether arising under federal, state, common or
foreign law, whether class or individual in nature, that Lead Plaintiff NSPF or any other member of the Class
asserted in the Action or could have asserted in any forum that arise out of or are based upon or related in
any way to (i) the purchase or acquisition of JCPenney common stock or call options, or the sale of
JCP enney put options, and (ii) the allegations, transactions, facts, matters, or occurrences, repres entations
or omissions involved, set forth, or referred to in the Complaint. “Released Claims” includes “Unknown
Claims” as defined in paragraph 24 hereof.
20.
Persons.

“Released Persons” means each and all of Defendants and each and all of their Related

21.
“Settlement Amount” means the principal amount of Ninety -S even Million, Five Hundred
Thousand Dollars ($97,500,000.00), to be paid pursuant to paragraph 2.1 of the Stipulation. Such amount
is paid as consideration for full and complete settlement of all the Released Claims.
22.
“Settlement Fund” means the Settlement Amount, together with all interest and income
earned thereon after being transferred to an account controlled by the Escrow Agent, and which may be
reduced by payments or deductions as provided for herein or by Court order.
23.
Members.

“Settling Parties” means Defendants and Lead Plaintiff on behalf of itself and the Class

24.
“Unk nown Claims” means any Released Claims which Plaintiffs or any Class Member
does not know or suspect to exist in his, her or its favor at the time of the release of the Released Persons
which, if known by him, her or it, might have affected his, her or its settlement with and release of the
Released P ersons, or might have affected his, her or its decision not to object to this Settlement. With
respect to any and all Releas ed Claims, the Settling Parties stipulate and agree that, upon the E ffective
Date, Plaintiffs shall expressly and eac h of the Class Members shall be deemed to have, and by operation
of the Judgment shall have, expressly waived to the fullest extent permitted by law the provis ions, rights,
and benefits of California Civil Code §1542, which provides:
A general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the release,
which if known by him or her must have materially affected his or her settlement
with the debtor.
Plaintiffs shall expressly and each of the Class Members shall be deemed to have, and by operation of the
Judgment shall have, expressly waived any and all provisions, rights, and bene fits conferred by any law of
any state or territory of the United States, or principle of common law, which is similar, comparable, or
equivalent to California Civil Code §1542. Plaintiffs and Class Members may hereafter discover facts in
addition to or different from thos e which he, she or it now knows or believes to be true with respect to the
subject matter of the Released Claims, but Plaintiffs shall expressly, and each Class Member, upon the
Effective Date, shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and
forever settled and released any and all Releas ed Claims, known or unknown, suspected or unsuspected,
contingent or non-contingent, whether or not concealed or hidden, which now exist, or heretofore have
existed, upon any theory of law or equity now existing or coming into existence in the future, including, but
not limited to, conduct that is negligent, intentional, with or without malice, or a breach of any duty, law, or
rule, wit hout regard to the subs equent discovery or existence of such different or additional facts, whether
or not previously or currently asserted in any action. Plaintiffs acknowledge, and the Class Members shall
be deemed by operation of the Judgment to have acknowledged, that the foregoin g waiver was separately
bargained for and an essential term of the Settlement of which this release is a part.
III.

THE LITIGATION

This case is currently pending before t he Honorable Robert W. Schroeder III in the United Stat es
District Court for the Eastern District of Tex as and was brought on behalf of the certified Class of all persons
who purchased or otherwis e acquired JCP enney common stock or call options, or who sold JCPenney put
options, between August 20, 2013, through and including September 26, 2013 (the “Class Period”). The
initial complaint was filed on October 1, 2013, and on February 28, 2014, the Court appoint ed NSPF as
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Lead Plaintiff and Robbins Geller Rudman & Dowd LLP as Lead Counsel. On June 8, 2015, Lead Plaintiff
filed the Revised Consolidated Complaint for Violation of the Federal Securities Laws (“Complaint”), which
alleges that during the Class Period, Defendants made false and misleading statements to investors
concerning JCPenney’s liquidity, need for additional financing, sufficiency of inventory, and strengt h of
supplier relationships that artificially inflat ed JCPenney’s stock price, and those statements resulted in
substantial damages to the Class.
From the outset of the Action, Defendants have denied all of these allegations and consistently
maintained that they never made any statement to the market that was false or misleading, nor did they
ever direct anyone to make public statements that were false or misleading. Defendants believed at the
time and still believe t hat, during th e Class Period and at all other times, JCPenney’s public statements
were truthful, accurate and not misleading. As a result, Defendants contend t hat Plaintiffs cannot prove any
element of securities fraud, including, but not limited to, falsity, scienter and loss causation.
On September 11, 2015, Magistrate Judge Mitchell issued a report recommending that
Defendants’ motion to dismiss be denied. On September 29, 2015, Judge Schneider issued an order
adopting Judge Mitchell’s report. Thereafter, Defendants filed an answer denying all material allegation s of
the Complaint and asserting their defens es. On March 8, 2017, the Court entered an order appointing
Plaintiff NSPF as class representative and certifying the Class defined as: “All persons who, between
August 20, 2013 and September 26, 2013 (the “Class Period”), purchased or otherwise acquired J. C.
Penney Company, Inc. securities, and were damaged thereby. Excluded from the Class are current and
former defendants, members of the immediate family of any current or former defendants, directors,
officers, subsidiaries and affiliates of J.C. Penney Company, Inc., any person, firm, trust, corporation,
officer, director or other individual or entity in which any current or former defendant has a controlling
interest, and the legal representatives, affiliates, heirs, successors-in-interest or assigns of any such
excluded party.” The pleadings and briefing submitted in connection with class certification made clear that
this class definition includes persons who, during the same period, sold JCP enney put opt ions and were
damaged thereby.
On April 17, 2017, the parties provisionally agreed to settle the Action for financial consideration in
the amount of Ninety-Seven Million, Five Hundred Thous and Dollars ($97,500,000.00), subject to their
ability to reach agreement on several non-monetary terms that were still being negotiat ed. At that time,
Lead Plaintiff was unwilling to stay additional litigation, and Lead Counsel continued to purs ue discovery,
including by deposing a third-party witness on A pril 20, 2017. On A pril 21, 2017, the parties finaliz ed a
written term sheet, which documented their agreement to the financial consideration and several contested
non-monetary settlement terms. The term sheet provided, among other things, that the mediator was
vested with binding authority to promptly resolve a term that was still being negotiated if the parties were
unable to resolve it themselves, and it included terms to expedite the preparation and filing of formal
settlement documentation. As of April 21, 2017, the parties also agreed to cancel then-scheduled
depositions and to seek to stay further litigation activity while they finalized the Settlement Agreement.
IV.

CLAIMS OF THE PLAINTIFFS AND BENEFITS OF SETTLEMENT

Plaintiffs and Lead Counsel believe that the claims asserted in the Action have merit. However,
Plaintiffs and Lead Counsel recognize and acknowledge the expense and length of continued proceedings
necessary to pros ecute the Action against the Defendants through t rial. Plaintiffs and Lead Counsel a lso
have taken into account the uncertain outcome and the risk of trial, especially in complex matters such as
this Action, as well as the risks posed by the difficulties and delays relating to post -trial motions, and
potential appeals of t he Court’s determination of said motions, or the verdict of a jury. Plaintiffs and Lead
Counsel als o are aware of the defenses to the securities law violations asserted in the Action. Plaintiffs and
Lead Counsel believe that the Settlement set forth in t he Settlement Ag reement confers substantial benefits
upon the Class in light of the circumstances present here. Based on their evaluation, Plaintiffs and Lead
Counsel have determined that the Settlement set forth in the Settlement Agreement is in the best interests
of the Class.
V.

THE DEFENDANTS’ DENIALS OF WRONGDOING AND LIABILITY

The Defendants have denied and continue to deny that they have violated the federal securities
laws or any laws and maintain that their conduct was at all times proper and in complianc e with all
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applicable provisions of law. Defendants have denied and continue to deny specifically each and all of the
claims and contentions alleged in the Action, along with all charges of wrongdoing or liability against them
arising out of any of the conduct, statements, acts or omissions alleged, or that could have been alleged, in
the Action. Defendants also have denied and continue to deny, inter alia, the allegations that any of the
Defendants made, knowingly or otherwise, any mat erial misstatements or omissions; that Defendants
acted recklessly or with culpable intent; that any member of the Class has suffered any damages; that the
price of JCPenney Securities was artificially inflat ed by reason of the alleged misrepresentations,
omissions, or ot herwise; or that the members of t he Class were harmed by the conduct alleged in the Action
or that could have been alleged as part of the Action. In addition, the Defendants maintain that they have
meritorious defenses to all claims alleged in the Action.
Nonetheless, taking into account the uncertainty, risks, costs and distraction inherent in any
litigation, especially in complex cases such as this Action, Defendants have determined that it is desirable
and beneficial to them that the Action be settled in the manner and upon the terms and conditions set forth
in the Settlement Agreement. As set forth in paragraphs 8.2 -8.3 of the Settlement Agreement, the
Settlement Agreement shall in no event be construed as or deemed to be evidence of an admission or
concession by Defendants or any of the Released Persons with respect to any claim of any fault or liability
or wrongdoing or damage whatsoever.
VI.

TERMS OF THE PROPOSED SETTLEMENT

The sum of Ninety-S even Million, Five Hundred Thousand Dollars ($97,500,000.00) will be
transferred to the Escrow Agent within twenty-one (21) days after (i) entry of preliminary approval order, and
(ii) the provision to Defendants of the information nec essary to effectuate a transfer of funds. The principal
amount of $97,500,000.00, plus any accru ed interest once transferred, constitutes the Settlement Fund. A
portion of the settlement proceeds will be us ed for certain administrative expens es, including costs of
printing and mailing this Notice, the cost of publishing a newspaper notice and notice over Business Wire,
payment of any taxes assessed against the Settlement Fund, and costs associated wit h the processing of
claims submitted. In addition, as explained below, a portion of the Settlement Fund may be awarded by the
Court to Lead Counsel as attorneys’ fees and for expenses in litigating the case and to Plaintiffs for their
costs and expenses in representing the Class. The balance of the Settlement Fund (the “Net Settlement
Fund”) will be distributed according to the Plan of Allocation described below to Class Members who submit
valid and timely Proof of Claim and Release forms.
VII.

PLAN OF ALLOCATION

The Net Settlement Fund will be distributed to Class Members who submit valid, timely Proof of
Claim and Release forms (“Authorized Claimants”) unde r the Plan of Allocation described below. The Plan
of Allocation provides that Authorized Claimants will be eligible to participate in the distribution of the Net
Settlement Fund only if A uthorized Claimants transacted in JCP enney Securities during the Cl ass Period,
August 20, 2013 to September 26, 2013. No distributions will be made to Authorized Claimants who would
otherwise receive a distribution of less than $10.00.
For purposes of determining the amount an Authorized Claimant may recover under the Pl an of
Allocation, Lead Counsel conferred with their damages consultant and the Plan of Allocation reflects an
assessment of the damages that they believe could have been recovered had the Plaintiffs prevailed at trial.
Defendants have had, and shall have, no involvement or responsibility for the terms or application of the
Plan of Allocation described herein. The Court may approve the Settlement, even if it does not approve the
Plan of Allocation.
A.

Eligible Securities

The JCP enney Securities for which an Aut horized Claimant may be entitled to receive a distribution
1
from the Net S ettlement Fund consist of the common stock and exchange-traded call and put options on
JCP enney common stock. Exchange -traded options are traded in units called “contracts.” Eac h option
contract entitles the holder to 100 shares of the underlying stock upon exercise or expiration, in this case
JCP enney common stock. If an option was exercised for JCPenney common stock, the amount paid, or
1

Excludes those options that expired prior to September 25, 2013, the date of the price reaction to the first
alleged corrective disclosure.
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proceeds received, upon settlement of th e option contract equals the intrinsic value of the option using
JCP enney common stock’s closing price on the date the option was exercised. At least 95% of the Net
Settlement Fund will be allocated to JCPenney common stock and no more than 5% will be all ocated to
JCPenney options on the common stock.
B.

Recognized Loss

To the extent there are sufficient funds in the Net Settlement Fund, each A uthorized Claimant will
receive an amount equal t o the A uthorized Claimant’s “Recognized Loss,” as described below. If, however,
as expected, the amount in the Net Settlement Fund is not sufficient to permit payment of the total
Recognized Loss of eac h Authorized Claimant, then each A uthorized Claimant shall be paid the percentage
of the Net Settlement Fund that each Authorized Claimant’s Recognized Loss bears to the total of the
Recognized Losses of all A uthorized Claimants – i.e., the Authorized Claimant’s pro rata s hare of the Net
Settlement Fund. Payment in this manner shall be deemed conclusive against all Authorized Claimants.
The proposed Plan of Allocation reflects the Plaintiffs’ allegations that over the cours e of the Class
Period, the trading prices of JCP enney Securities were artificially inflated as a result of the Defendants’
misrepresentations and omissions concerning this matter.
Estimated damages and the Plan of Allocation were developed based on event study analysis,
which determines how muc h artificial inflation was in the stock price on each day during the Class Period by
measuring how much the stock price was inflated as a result of the alleged misrepresentations and
omissions and declined as a result of alleged disclosures that corrected t he alleged misrepresentations and
omissions. Because the alleged corrective disclosures reduced the artificial inflation in stages over the
course of the Class Period, the damages suffered by any particular Authorized Claimant depends on when
that Authorized Claimant purchas ed and sold shares, or retained shares beyond the end of the Class
Period.
C.

Calculation of Recognized Loss

Based on the foregoing, and for purposes of this Set tlement only, Recognized Loss will be
calculated as follows:
1.

Publicly Traded Common Stock

For each share of JCP enney publicly traded common stock purchased or otherwise acquired
during any of the periods shown in the left column of Table 1 (below), and:
a.

sold within the same period, the Recognized Loss per share is zero.

b.

sold in a subsequent period, the Recognized Loss per share is the lesser of:

c.

i.

the artificial inflation per share shown in Table 1; or

ii.

the difference between the purchase price and the sales price.

retained beyond September 26, 2013 but sold on/or before December 24, 2013, the
Recognized Loss per share is the least of:
i.

the artificial inflation per share shown in Table 1; or

ii.

the difference between the purchase price and the sales price; or

iii.

the purchase price per share less the average closing price per share identified in
2
Table 2 (below) for the date the share(s) were sold.

2

Pursuant to Section 21D(e)(1) of the Private Securities Litigation Reform Act of 1995, “in any private action
arising under this chapter in which the plaintiff seeks to establish damages by reference to the market price of a
security, the award of damages to the plaintiff shall not exceed the difference between the purchase or sale price paid or
received, as appropriate, by the plaintiff for the subject security and the mean trading price of that security during the
90-day period beginning on the date on which the information correcting the misstatement or omission that is the basis
for the action is disseminated to the market.” $8.31 was the mean (average) daily closing trading price of JCPenney
common stock during the 90-day period beginning on September 27, 2013 and ending on December 24, 2013.
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d.

retained as of the close of trading on December 24, 2013, the Recognized Loss per share
is the lesser of:
i.

the artificial inflation per share shown in Table 1; or

ii.

the difference between the purchase price per share and $8.31 per share.

2.

Exchange-Traded Call Options

For exchange-traded call options on JCPenney common stock purchas ed or othe rwise acquired
from August 20, 2013 to September 24, 2013, inclusive, and:
a.

closed (through sale, exercise or expiration) before S eptember 24, 2013, the Recognized
Loss per call option is zero; or

b.

held at the end of September 24, 2013, the claim per call option is the difference between
the price paid for the call option less the proceeds rec eived upon the settlement of the call
option contract.

For exchange-traded call options on JCPenney common stock purchas ed or otherwise acquired
from September 25, 2013 to September 26, 2013, inclusive, and:
c.

closed (through sale, exercise or expiration) before the close of trading on Sept ember 26,
2013, the Recognized Loss per call option is zero; or

d.

held at the end of September 26, 2013, the claim per call option is the difference between
the price paid for the call option less the proceeds rec eived upon the settlement of the call
option contract.

For exchange-traded call options on JCPenney common stock written from August 20, 2013 to
September 26, 2013, inclusive, the claim per call option is zero.
3.

Exchange-Traded Put Options

For exchange-traded put options on JCPenney common stock written from August 20, 2013 to
September 24, 2013, inclusive, and:
a.

closed (through purchase, assignment, or expiration) before the close of trading on
September 24, 2013, the Recognized Loss per put option is zero; or

b.

held at the end of September 24, 2013, the claim per put option is the difference between
the price paid upon settlement of the put option contract less the initial proceeds received
upon the sale of the put option contract.

For exchange-traded put options on JCP enney common stock written from September 25, 2013 to
September 26, 2013, inclusive, and:
c.

closed (through purchase, assignment, or expiration) prior to the close of trading on
September 26, 2013, the Recognized Loss per put option is zero; or

d.

held at the end of September 26, 2013, the claim per put option is the difference between
the price paid upon settlement of the put option contract less the initial proceeds received
upon the sale of the put option contract.

For exchange-traded put options on JCPenney common stock purchased or otherwise acquired
from August 20, 2013 to September 26, 2013, inclusive, the claim per put option is zero.
Table 1: Decline in Artificial Inflation per Share of JCPenney Common Stock
Sale Date
Purchase Date
8/20/2013-9/24/2013

8/20/20139/24/2013

9/25/20139/26/2013

Retained
Beyond
9/26/2013

$0.00

$1.58

$2.79

$0.00

$1.21

9/25/2013-9/26/2013
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Table 2
JCPenney Common Stock Closing Price and Average Closing Price
September 27, 2013 – December 24, 2013

Date
9/27/2013
9/30/2013
10/1/2013
10/2/2013
10/3/2013
10/4/2013
10/7/2013
10/8/2013
10/9/2013
10/10/2013
10/11/2013
10/14/2013
10/15/2013
10/16/2013
10/17/2013
10/18/2013
10/21/2013
10/22/2013
10/23/2013
10/24/2013
10/25/2013
10/28/2013
10/29/2013
10/30/2013
10/31/2013
11/1/2013
11/4/2013
11/5/2013
11/6/2013
11/7/2013
11/8/2013

Closing
Price
$9.05
$8.81
$8.75
$8.72
$8.41
$7.86
$7.71
$7.77
$7.89
$7.97
$8.00
$7.87
$7.17
$7.47
$7.35
$7.00
$6.42
$6.55
$7.04
$6.75
$6.79
$7.39
$7.38
$7.60
$7.50
$8.14
$8.36
$8.31
$7.70
$8.13
$8.23

Average Closing
Price Between
September 27, 2013
and Date Shown
$9.05
$8.93
$8.87
$8.83
$8.75
$8.60
$8.47
$8.38
$8.33
$8.29
$8.27
$8.23
$8.15
$8.10
$8.05
$7.99
$7.90
$7.82
$7.78
$7.73
$7.68
$7.67
$7.66
$7.65
$7.65
$7.67
$7.69
$7.72
$7.71
$7.73
$7.74

Date
11/11/2013
11/12/2013
11/13/2013
11/14/2013
11/15/2013
11/18/2013
11/19/2013
11/20/2013
11/21/2013
11/22/2013
11/25/2013
11/26/2013
11/27/2013
11/29/2013
12/2/2013
12/3/2013
12/4/2013
12/5/2013
12/6/2013
12/9/2013
12/10/2013
12/11/2013
12/12/2013
12/13/2013
12/16/2013
12/17/2013
12/18/2013
12/19/2013
12/20/2013
12/23/2013
12/24/2013

Closing
Price
$8.56
$8.37
$8.67
$8.69
$9.03
$8.71
$8.71
$9.44
$9.17
$8.87
$9.19
$9.36
$10.08
$10.19
$10.01
$10.11
$9.66
$8.85
$8.08
$8.43
$8.73
$8.48
$8.55
$8.57
$8.48
$8.20
$8.26
$7.96
$8.32
$8.78
$8.75

Average Closing
Price Between
September 27, 2013
and Date Shown
$7.77
$7.79
$7.81
$7.84
$7.87
$7.90
$7.92
$7.96
$7.99
$8.01
$8.04
$8.07
$8.11
$8.16
$8.20
$8.24
$8.27
$8.28
$8.28
$8.28
$8.29
$8.29
$8.30
$8.30
$8.30
$8.30
$8.30
$8.30
$8.30
$8.30
$8.31

If a Class Member held JCP enney Securities at the beginning of the Class Period or made multiple
purchases, acquisitions or sales of JCP enney Securities during or after the Class Period, the starting point
for calculating an A uthorized Claimant’s Recognized Loss is to match the Authorized Claimant’s holdings,
purchases and acquisitions to their sales using the FIFO (i.e., first-in-first-out ) method. Under the FIFO
method, JCPenney Securities sold during the Class Period will be matched, in chronological order first
against JCPenney Securities held at the beginning of the Class Period. The remaining sales of JCPenney
Securities during the Class Period will then be matched, in chronological order against JCPenney
Securities purchased or acquired during the Class Period.
Purchases or ac quisitions and sales of JCPenney Securities shall be deemed to have occurred on
the “contract” or “trade” dat e as opposed to the “settlement” or “payment ” date. The receipt or grant by gift,
inheritance or operation of law of JCP enney Securities during the Class Period shall not be deemed a
purchase, acquisition or sale of JCPenney Securities for the calculation of Recognized Loss, unless (i) the
donor or decedent purc hased or otherwise acquired such shares of JCP enney Securities during the Class
Period; (ii) no Proof of Claim and Release was submitted by or on behalf of the donor, on behalf of the
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decedent, or by anyone else with respect to such shares of JCPenney Securities; and (iii) it is specifically so
provided in the instrument of gift or assignment.
An Authorized Claimant’s Recognized Loss shall be the amount used to calculate the Authorized
Claimant’s pro rata share of the Net Settlement Fund. If the sum total of Recognized Loss of all Authorized
Claimants who are entitled to receive payment out of the Net Settlement Fund is greater than the Net
Settlement Fund, each Authorized Claimant shall receive his, her, or its pro rata share of the Net Settlement
Fund. The pro rata share shall be the Authorized Claimant’s Recognized Loss divided by the total of the
Recognized Loss of all Authorized Claimants, multiplied by the total amount in the Net Settlement Fund.
The Court has reserved jurisdiction to allow, disallow, or adjust the claim of any Class Member on
equitable grounds.
VIII.

PARTICIPATION IN THE CLASS

If you fall within the definition of the Class, you are a Class Member unless you elect to be excluded
from the Class pursuant to this Notice. If you do not request to be excluded from the Class, you will be
bound by any judgment entered with respect to the Settlement in the Action against the Defendants whether
or not you file a Proof of Claim and Release form.
If you are a Class Member, you need do nothing (other than timely file a Proof of Claim and Release
if you wish to participat e in the distribution of the Net Settlement Fund). Your int erests will be represented
by Lead Counsel. If you choose, you may enter an appearance individually or through your own counsel at
your own expense.
TO PARTICIPA TE IN THE DIS TRIBUTION OF THE NE T SETTLEME NT FUND, YOU MUS T
TIMELY COMPLE TE AND RE TURN THE PROOF OF CLAIM A ND RELEASE THA T ACCOMPA NIES
THIS NOTICE. The Proof of Claim and Release must be postmarked (if mailed) or received (if filed
electronically) on or before November 6, 2017. The P roof of Claim and Release may be submitted online
at www.jcpenneysecuritieslitigation.com. Unless the Court orders otherwise, if you do not timely submit a
valid Proof of Claim and Release, you will be barred from receiving any payments from the Net Settlement
Fund, but will in all other respects be bound by the provisions of the Settlement Agreement and the Final
Judgment.
IX.

EXCLUSION FROM THE CLASS

You may request to be excluded from the Class. To do so, you must mail a written request stating
that you wish to be excluded from the Class to:
JCPenney Securities Litigation
Claims Administrator
EXCLUSIONS
c/o Gilardi & Co. LLC
3301 Kerner Blvd.
San Rafael, CA 94901
The request for exclusion must state: (1) your name, address, and telephone number; (2) all
purchases, acquisitions and sales of JCPenney Securities made from August 20, 2013 through
September 26, 2013, inclusive, including the dates and prices of each purchase, acquisition or sale, and the
amount of Securities purc hased, otherwise acquired or sold; and (3) that you wish to be excluded from the
Class. YOUR E XCLUSION REQUES T MUS T BE POSTMARKED ON OR BEFORE NOV EMBER 8,
2017. If you submit a valid and timely request for exclusion, you shall have no rights under the Settlement,
shall not share in the distribution of the Net Settlement Fund, and shall not be bound by the Settlemen t
Agreement or the Judgment.
X.

DISMISSAL AND RELEASES

If the proposed S ettlement is approved, the Court will enter a Final Judgment. The Judgment will
dismiss the Released Claims with prejudice as to all Released Persons as provided in the Settlement
Agreement.
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The Judgment will provide that all Class Members who have not validly and timely requested to be
excluded from the Class shall be deemed to have released and forever discharged all Released Claims,
including Unknown Claims, against all Released Persons as provided in the Settlement Agreement.
XI.

APPLICATION FOR ATTORNEYS’ FEES AND EXPENSES

At the Settlement Hearing, Lead Counsel will request the Court to award attorneys’ fees of up to
one-third of the S ettlement Amount, plus litigation expenses not to exc eed $950,000, plus int erest earned
on both amounts. Class Members are not personally liable for any such fees, expenses, or compensation.
In addition, the Plaintiffs intend to seek an amount not to exceed $12,000 in the aggregate for their time and
expenses incurred in representing the Class.
To date, Plaintiffs’ Counsel have not received any payment for their servic es in conducting this
Action on behalf of Plaintiffs and members of the Class, nor have counsel been paid for their expenses.
The fee requested by Lead Counsel would compensate couns el for their efforts in achieving the Settlement
Fund for the benefit of the Class, and for their risk in undertaking this representation on a contingency basis.
The fee requested is within the range of fees awarded to plaintiffs’ counsel under similar circumstances in
litigation of this type.
XII.

CONDITIONS FOR SETTLEMENT

The Settlement is conditioned upon the occurrence of certain events described in the Settlement
Agreement. Those events include, among other things: (1) entry of the Judgment by the Court, as provided
for in the Settlement Agreement; and (2) expiration of the time to appeal from or alt er or amend the
Judgment. Pending the Court’s consideration of this Settlement, the Court has stayed all proceedings, and
Class Members are precluded from bringing or pursuing any litigation that seeks to prosecute the Released
Claims.
If, for any reason, any one of the conditions described in the Settlement Agreement is not met, the
Settlement Agreement might be terminated and, if terminated, will become null and void, and the Settling
Parties will be restored to their respective positions as of April 20, 2017.
XIII.

THE RIGHT TO BE HEARD AT THE SETTLEMENT HEARING

Any Class Member who has not validly and timely requested to be excluded from the Class, and
who objects to any aspect of the Settlement, the Plan of Allocation, the application for an award of
attorneys’ fees and expenses or Plaintiffs’ application for an award for the reimbursement of their time and
1
expenses, may appear and be heard at the Settlement Hearing. Any such Person must submit and serve
a written notice of objection, to be received on or before November 8, 2017, by each of the following:
CLERK OF THE COURT
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
William M. Steger Federal Building and
United States Courthouse
211 West Ferguson Street, Room 106
Tyler, TX 75702
ROBBINS GELLER RUDMAN
& DOWD LLP
ROBERT R. HENSSLER JR.
655 West Broadway, Suite 1900
San Diego, CA 92101

GIBSON, DUNN & CRUTCHER LLP
JASON J. MENDRO
1050 Connecticut Ave., N.W.
Washington, D.C. 20036
Counsel for Defendants

Counsel for Plaintiffs
The notice of objection must demonstrate the objecting Person’s membership in the Class,
including the amount of JCPenney Securities purchased, otherwise acquired and sold bet ween August 20,
2013 and September 26, 2013, inclusive, and must contain a statement of the reasons for objection. Only
1

Lead Counsel’s pleadings in support of these matters will be filed with the Court on or before October 25,

2017.
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Class Members who have submitted written notices of objection in this manner will be entitled to be heard at
the Settlement Hearing, unless the Court orders otherwise.
XIV.

SPECIAL NOTICE TO BANKS, BROKERS AND OTHER NOMINEES

If you hold or held any JCPenney Securities purchased, otherwise acquired or sold between
August 20, 2013 and September 26, 2013, inclusive, as nominee for a beneficial owner, then, within ten
(10) calendar days after you receive this Notice, you must either: (1) send a copy of this Notice and the
Proof of Claim and Release by First-Class Mail to all s uch Pers ons; or (2) provide a list of t he names and
addresses of such Persons to the Claims Administrator:
JCPenney Securities Litigation
Claims Administrator
c/o Gilardi & Co. LLC
P.O. Box 404005
Louisville, KY 40233-4005
If you choose to mail the Notice and Proof of Claim and Releas e yourself, you may obtain from the
Claims Administrator (without cost to you) as many additional copies of these documents as you will need to
complete the mailing.
Regardless of whether you choose to complete the mailing yourself or elect to have the mailing
performed for you, you may obtain reimbursement for, or advancement of, reasonable administrative costs
actually incurred or expected to be incurred in connection with forwarding the Notice and Proof of Claim and
Release and which would not have been incurred but for the obligation to forward the Notice and P roof of
Claim and Release, upon submission of appropriate documentation to the Claims Administrator.
XV.

EXAMINATION OF PAPERS

This Notice is a summary and does not describe all of the details of the Settlement Agreement. For
full details of the matters discussed in this Notice, you may review the Settlement Agreement file d with the
Court, which is posted on the Settlement website at www.jcpenneysecuritieslitigation.com, along with
certain other papers relating t o the S ettlement. The Settlement Agreement may also be inspected during
business hours, at the office of the Cle rk of the Court, United States District Court, Eastern District of Texas,
William M. Steger Federal Building and United States Courthouse, 211 West Ferguson Street, Room 106,
Tyler, TX 75702. The motion papers, with exhibits, including the Settlement Agreement, are also available
on the Court’s ECF website (for a fee).
If you have any questions about the settlement of the Action, you may contact a representative of
Lead Counsel: Rick Nelson, c/o Shareholder Relations, Robbins Geller Rudman & Dowd LLP, 655 West
Broadway, Suite 1900, San Diego, CA 92101, 1-800-449-4900.
DO NOT TELEPHONE THE COURT REGARDING THIS NOTICE
DATED: July 24, 2017

BY ORDER OF THE COURT
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS

12

